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CURRENT PROBLEMS IN THE 
INSURANCE FIELD 


Problems of vital interest to the insurance specialist, appear- 
ing in current legal periodicals, cannot be overlooked by men 
active in the field of insurance if they want to keep abreast of 
the changes going on about them today. The articles in which 
these problems are presented, and which are appearing more 
and more frequently in these publications, are an invaluable aid 
to those engaged in the insurance business. Some of the more 
important articles from the many appearing in recent issues 
are listed below, with brief comments on their contents: 

° 


Community Property as Applied to Life Insurance.— 
Ses ee O. a = — — ate st. 40 pe { 5523. 
7 ee : iscussion of the right of a husband to dispose of community 
Please Route to: as property by gift to third persons without the consent of his 
wife. 
+ 
The Effect of Conditions Precedent in Insurance Policies. 
—Sidney A. Simon, 44 Dickinson Law Review 77, ’40 LPD 
] 2010. Attention directed to the sound health clause, its effect 
upon the policy and the matter of its breach. 
2. 


The Incontestable Clause in a Life Insurance Policy.— 
Arthur Rosenblum, 15 California State Bar Journal 69, 40 
LPD 2014. Defenses or grounds of contest not specifically 
excepted by the incontestable clause are barred thereby. 

a 


What Law Governs the Disposition of Insurance Pro- 
ceeds?—Guy B. Horton, 25 Cornell Law Quarterly 169, ’40 
LPD 2015. Various problems that may arise where the in- 
sured was domiciled in one state, the policy issued in another, 
the insurer domiciled in a third and the beneficiaries in still 
other states are suggested and discussed. 

8 


The Fraudulent Transfer of Life Insurance Policies.— 
Isadore H. Cohen, 88 University of Pennsylvania Law Re- 
view 771, 40 LPD { 2027. The right of creditors to attach and 
have set aside conveyances of property by means of insurance, 
said conveyances being fraudulent, is the problem. 

* 


Death Due to Violation of the Law by the Insured.— 
Robert A. Solomon, 38 Michigan Law Review 1274, ’40 LPD 
{| 2030. Exclusion clauses limiting the liability of the insurer 
when death is caused by an act in violation of law held valid. 

+ 


New York Insurance Code of 1939.—40 Columbia Law Re- 
view 880, °40 LPD {[ 2031. Several aspects of the new code 
pointed out and commented upon. 

* 
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% NEGLIGENCE 
(Other than Automobile) 


Nuisances.—Defendants were engaged in the business of storing 
and treating celluloid and cellulose products. Complain- 
ants brought a bill to enjoin the operation of the plant, 
complaining that loud noises, smoke and frequently occur- 
ring fires interfered with the enjoyment of their homes 
and caused them to live in fear of their safety. The court 
stated that whether this plant as conducted by defendants 
constituted a nuisance depended upon the locality, the sur- 
rounding circumstances, and the method of using celluloid 
and cellulose. Considering these factors, the court entered 
a decree dismissing complainants’ bill. (Kocska v. Gering 
Brothers, Inc. et al., N. J. Chancery Ct.). . . | 401,604. 


Improper Operation of Stoker.—Defendant operated her coal 
stoker in such a manner that poisonous gases, fumes and 
smoke issued into plaintiff’s apartment, causing her injury. 
The court held that it was clear that plaintiff's illness re- 
sulted from the inhalation of poisonous gases and fumes 
issuing from defendant’s heating plant. It was further held 
that whether defendant was guilty of negligence or not 
was immaterial, since it was clear that she was guilty of 
an actionable wrong in the maintenance of a nuisance. 
(Lederer v. Carney, St. Louis Ct. of App., Mo.)... 401,606. 


Manufacturer’s Liability—Defendant was the manufacturer of 
a machine known as the “Ohio Analgesor”, which was used 
for the administration of nitrous oxide gas to produce an 
absence of sensibility to pain. Plaintiff's decedent, a den- 
tist, was found dead in his dental chair after experimenting 
with the machine. In a suit brought to recover damages 
for his death the court denied plaintiff a recovery, holding 
that there was no evidence to support plaintiff’s contention 
that the machine failed to function as represented. (Bragg 
v. The Ohio Chemical & Manufacturing Co., Inc. et al., Mo. 
Supreme Ct.) . . . 401,608 


Theatre Patron Injured—A judgment recovered by plaintiff 
for injuries sustained as the result of falling in the balcony 
of defendant’s moving picture theatre was affirmed on 
appeal, the court holding that the question of whether or 
not the place where plaintiff fell was properly lighted was a 
question for the jury, whose verdict in favor of plaintiff 
was found to be proper. (Coleman v. The Washington 
Theatre Company, Mich, Supreme Ct.). . . 401,605. 


Patron of Show Struck by Horse.—Defendant was held not 
responsible for injuries sustained by plaintiff, a patron of 
its outdoor show, when she was struck by a runaway horse 
which the guard at the gate was unable to keep out of the 
show grounds. The proximate cause of the accident was 
the running away of the horse, an action which defendant 
could hardly have foreseen, (O’Keefe v. Cheyenne Chamber 
of Commerce, Wyo. Supreme Ct.). . .[ 401,611. 


Carrier’s Duty to Foresee Danger.—In holding defendant car- 
rier liable for injuries sustained by plaintiff while she was 
standing on an overcrowded platform, which injuries were 
the result of being pushed through the door of a train, the 
court held that the crowding per se did not impose liability 
but dangers likely to arise from crowding were foreseeable 
dangers and it was therefore the duty of the carrier to pro- 
tect its passengers against such danger. (Nasarro et al. v. 
Hudson & Manhattan Railroad Co., N. J. Supreme Ct.)... 
{ 401,603. 


Pedestrian Struck by Train—In a suit brought to recover 
damages for injuries sustained by plaintiff as the result of 
being struck by a train while sitting on a cross-tie on de- 
fendant’s tracks, the court held that while plaintiff was 
guilty of contributory negligence, under Arkansas authori- 
ties it could not be said as a matter of law that plaintiff was 
guilty of contributory negligence equal to or greater than 
the negligence of defendant’s employees. Therefore, the 
comparative negligence statute applied. (Mosley v. Thomp- 
son, Trustee of the Missouri Pacific Railroad Company, Mo. 
Supreme Ct.) . . .] 401,607 
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Workman Injured During Loading Operations.—Plaintiff sys- 


tained injury while engaged in loading steel onto a boat. 
The accident occurred when defendant company’s employee 
negligently gave a signal to a crane operator to proceed, 
when he knew that the operation of the crane would result 
in injury to plaintiff. The court held that there was a duty 
on the part of defendant company not to injure plaintiff by 
any active negligence, and that defendant’s employee breached 
this duty. (Garstka v. Republic Steel Corporation, Mich. 
Supreme Ct.).. .{ 401,609. 


Admissibility of Hospital Record.—To corroborate his testi- 


mony that he fell from a stair landing because of a defective 
railing on defendant’s premises, plaintiff was permitted to 
admit into evidence a portion of a hospital record. Since 
this constituted hearsay evidence, it was inadmissible and 
necessitated a reversal of a judgment entered for plaintiff, 
(Dickson v. Gastl, Ohio Ct. of App.) . . .§ 401,610, 


* LIFE x 


Total and Permanent Disability.—In a suit brought by plaintiff 


to recover disability benefits provided for in a group life 
insurance policy, the court held that the mere fact that the 
insured carried on his work to some extent after the date 
on which the total disability clause expired did not, under 
the usual legal definition of total and permanent disability, 
conclusively indicate that he was not permanently and totally 
disabled as of that date. (Wheeler v. The Equitable Life 
Assurance Society of the United States, Mich. Supreme Ct.)... 
{ 501,489. 


Beneficiary’s Right to Disability Benefits——In a suit brought 


by plaintiff, beneficiary, to recover disability benefits pro- 
vided for in a group insurance policy, the court held that 
under a proper construction of the total and permanent dis- 
ability benefits clause, such benefits belonged to the insured, 
and he alone was possessed of a cause of action for their 
recovery, which cause of action he claimed and asserted. 
Having died while his claim was pending, the cause of 
action and the benefits under the clause of the policy became 
an asset of his estate, and could only be prosecuted to final 
judgment by his administrator or executrix. (Tripp v. 
Metropolitan Life Insurance Company, St. Louis Ct. of App. 
Mo.).. .§ 501,491. 


Change in Health Before Full Payment of First Premium.— 


Where the insured suffered a change in health before the 
full first premium had been paid on a $5000.00 policy replacing 
a $1500.00 policy, the court held that plaintiff, as beneficiary, 
was not entitled to recover on the $5000.00 policy since said 
policy did not become effective until the full first premium 
was paid. (Courter v. The Prudential Insurance Company of 
America, U. S. Dist. Ct., N. D., Calif.)... 501,488. 


Lien on Policies.—Plaintiff brought a bill in equity to establish 


a lien on certain life insurance policies in her possession to 
secure an indebtedness owing by defendant, her father. The 
court denied relief on the ground that any indebtedness had 
been repaid by defendant, and therefore, he was entitled to 
possession of the policies. (Grudsien v. Ziolkowski, Mich. 
Supreme Ct.)... 501,487. 


Interpleader Action.—Plaintiff insurance company, admitting 


liability on certain policies, filed a bill of interpleader against 
the Connecticut conservator and the Georgia guardian of the 
insured. The court, in holding that the Georgia guardian 
should prevail, stated that the Connecticut judgment ap- 
pointing the conservator was not a bar to the appointment 
of the guardian in Georgia, the incompetent being in the 
latter state and having property located therein. The claim 
for insurance was held to be property located in Georgia 
within the meaning of the Georgia guardianship statutes. 
(Metropolitan Life Insurance Co. v. Thompson et al., U. 3 
Dist. Ct., M. D., Ga.). . . J 501,490. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


*% AUTOMOBILE 


Parking on Fair Grounds.—After paying a fee, plaintiff parked 


his car in a lot provided by the Fair Association for that 
purpose; he set his brake, locked the car and took his keys 
with him. The Fair Association was not held responsible 
for fire damage to his car, there being no evidence of negli- 
gence on its part and insufficient evidence to establish a 
bailment relationship. (Panhandle South Plains Fair Assn. v. 
Chappell, Tex. Ct. of Civ. App.). . .] 703,224. 


Car Backed Against Infant.—Defendant backed an automobile 


out of a yard in which he knew many children were playing 
and the car ran over the leg of a four year old infant. He 
was held responsible for the child’s injuries and for expenses 
incurred by the minor’s father; no imputable negligence on 
the part of the parent was found. (Wood, Jr., v. Balzano; 
Wood v. Same, Me. Supreme Jud. Ct.). . .[ 703,228. 


Dangerous or Defective Highway.—A county was held respon- 


sible for deaths and personal injuries which resulted when 
an automobile skidded on a slippery stretch of highway and 
dropped to the river below. There was ample evidence to 
support the implied finding of the jury that there was a 
dangerous or defective condition in the highway at the place 
where the accident occurred. (Carl Ohran v. The County of 
Yolo, State of California; Carl Ohran et al. v. Same; John 
Ohran et ux. v. Same, Calif. Dist. Ct. of App.) . . .] 703,209. 


Opposing Traffic Collision.—Plaintiff’s decedent was killed 


when the truck he was driving collided with defendant’s 
truck as it approached from the opposite direction. The 
point of collision was in dispute, each party claiming that 
the other truck was on the wrong side of the road, and this 
issue and those of negligence and contributory negligence 
were properly submitted to the jury who returned a verdict 
in favor of plaintiff. (Quick v. Western Michigan Transpor- 
tation Co., Mich. Supreme Ct.)...{ 703,217. 


Rear-End Collision.—Plaintiffs recovered compensation for per- 


sonal injuries and property damage sustained when their 
truck and semi-trailer collided with the rear of an un- 
lighted trailer loaded with overhanging moving timbers. 
The factual disputes were resolved in favor of the plaintiffs 
and there was no error upon which to found a reversal. 
(Brooks et al. v. Bailey et al., Calif. Dist. Ct. of App.)... 
{ 703,208. 


Rear-End Collision with Parked Truck.—Plaintiff’s husband 


was killed when his truck crashed into the rear of a vehicle 
stopped at the side of the road by defendants’ employee. 
Said employee had stopped the truck he was driving when 
the lights became very dim. It was held error for the 
trial court to direct a verdict for defendants, the questions 
of negligence and contributory negligence being issues for 
jury determination. (Merback, Adm-x. v. Blanchard et al., 
Wyo. Supreme Ct.). .. 1 703,229. 


Truck Skidding into Rear of School Bus.—Plaintiff was denied 


recovery for personal injuries and property damage sus- 
tained when his truck skidded into the rear of defendants’ 
school bus as it came to a gradual stop on the right of the 
highway to pick up a child. It was plaintiff's own want of 
care, plus the icy condition of the highway, which was 
responsible for the accident. (Webb et al. v. Smith, Va. 
Supreme Ct. of App.)... 703,214. 


Rear-End Collision with Parked Car.—As plaintiff was sitting 


in a car which was parked partly on the highway, the driver 
of defendant’s truck, blinded by approaching lights, drove 
the truck into the rear of the car, injuring plaintiff. De- 
fendant was held responsible, under the humanitarian doc- 
trine, for injuries sustained by plaintiff. (Day v. Banks, St. 
Louis Ct. of App., Mo.). . .{ 703,223. 


Disregard of Traffic Signals.—Despite protestations from his 


guest, defendant repeatedly disregarded traffic signals at 
highway intersections and, at one such crossing, a collision 
ensued, The jury, by its verdict, found him guilty of wilful 
and wanton misconduct and he was held responsible for 
injuries sustained by his guest. (Rattner v. Lieber, Mich. 
Supreme Ct.).. . 703,222. 


Gross Negligence or Wanton and Wilful Misconduct.—Defend- 
ant attempted to pass a truck at forty miles per hour in a 
heavy rain and high wind when visibility was poor and a 
collision ensued. These acts did not constitute gross negli- 
gence or wanton and wilful misconduct and he was not held 
responsible for injuries sustained by his guest. (Hodge v. 
Beaman, Mich. Supreme Ct.). . .| 703,221. 


Status of Automobile Occupants——When Mr. Harper agreed 
to accompany Mr. Dibble to a football game, Mr. Dibble 
agreed to help him drive on the next day. On the following 
day, while Mr. Harper was driving, an accident occurred; 
Mr. Harper was fatally injured and Mr. Dibble was seriously 
injured. Mr. Dibble was not permitted to recover from 
Mr. Harper’s estate. His offer of assistance could not be 
considered “payment” for transportation under the guest 
statute and his status was that of a guest only. (Dibble v. 
Estate of Harper, Mich. Supreme Ct.). . .§ 703,215. 


Taxicab Passenger Injured.—Defendants, owner and driver of 
a taxicab, were held responsible for injuries sustained by a 
passenger when, after a collision with another car, the taxi- 
cab driver left the unlighted cab in the middle of the street 
where it was struck by an oncoming car. (Bordner v. 
McKernan, Mich. Supreme Ct.). . .] 703,220. 


Wrongful Death of Pedestrian——Defendant was held respon- 
sible for the wrongful death of pedestrian whom he struck 
while traveling partially on the wrong side of the road. It 
was not held reversible error to admit into evidence testi- 
mony as to the financial distress and the physical condition 
of the members of said pedestrian’s family. (Crawford v. 
Hite, Admr., Va. Supreme Ct. of App.)... 703,213. 


Car in Collision Striking Pedestrian—Two cars collided at an 
intersection and one spun over the curb, causing injury to 
a pedestrian. In her suit for compensation, said pedestrian 
was denied recovery against one of the drivers. For errors 
in instructions as to proximate cause, lawful speed, and 
assured clear distance ahead, the judgment of the trial court 
was reversed. (Conor v. Flick et al., Ohio Ct. of App.)... 
{| 703,227. 


Taxicab Backed Against Pedestrian.—?Plaintiff was struck by 
a backing taxicab as she attempted to cross the street. The 
jury found the driver negligent and returned a verdict 
against the owner of the cab. Since the entry of judgment 
against the owner only was an error of which only the 
plaintiff could complain and since the issue of contributory 
negligence was properly submitted to the jury, the judgment 
was affirmed. (Schultz v. Frost et al., Mich. Supreme Ct.)... 
1 703,216. 


Pedestrian Injured at Intersection—A pedestrian, who looked 
in both directions for approaching traffic before leaving the 
curb and intermittently while crossing the intersection, was 
erroneously held contributorily negligent as a matter of law 
when she was struck by a car which approached from her 
left on the wrong side of the street. (Lindberg et al. v. Steele 
et al., Wash. Supreme Ct.). . .] 703,226. 


Intersection Collision.—Plaintiffs were awarded recovery by a 
jury for the wrongful death of an automobile occupant who 
was killed when the automobile in which he was riding 
was struck by defendants’ car with great force at an inter- 
section. There was substantial evidence to support the jury’s 
verdict and the damages assessed were not excessive. (Finley 
et al. v. Steiner et al., Calif. Dist. Ct. of App.).. .] 703,225. 


Left Turn at Intersection—Defendant’s bus and the motor- 
cycle of plaintiff's son approached an intersection from 
opposite directions at about the same time and, when the 
bus turned left, a collision occurred which resulted in the 
motorcyclist’s death. Because of repeated reiteration of 
traffic laws and the reading of pleadings to the jury, a new 
trial was ordered at the instance of defendant. (Shields v. 
Utah Light & Traction Co., Utah Supreme Ct.).. . 703,230. 


Collision Between Truck and Automobile.—The United States 
government was not permitted to recover for property dam- 
age to a C.C.C. truck which was involved in an intersection 
collision with defendants’ automobile. Although the driver 


Paragraph (§) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


of defendants’ car was negligent in failing to yield the right 
of way, the contributory negligence of the operator of the 
C.C.C. car in driving at excessive speed constituted a bar 
to recovery. (United States of America v. Holt et ux., U.S. 
Dist. Ct., W. D. of Wash.). . .] 703,212. 


Attempt to Pass at Intersection.—Plaintiff was held contribu- 


torily negligent in attempting to pass a truck on the left 
side of the highway within the limits of an intersection 
and was, therefore, denied a recovery from those respon- 
sible for the operation of the truck for damages sustained 
in the collision which ensued when the truck driver at- 
tempted to make a left turn. (Miller et al. v. Pacific Freight 
Lines et al., Calif. Dist. Ct. of App.) . . .J 703,210. 


Release as to Unknown Injuries.—At the time plaintiff released 


defendants from liability for his injuries, sustained in a 
collision between his motorcycle and their truck, he knew 
that his eye was injured and that his vision was affected. 
It was held error to award plaintiff additional damages for 
permanent injury to his optic nerve. If the injury is known 
at the time of the settlement, a release is binding even if 
unknown or unexpected consequences result therefrom. (Backus 
v. Sessions et al., Calif. Dist. Ct. of App.).. . 1 703,207. 


September 19, 1949” 


Further Deliberations Urged upon Jury.—The sole issue in this 


proceeding was whether or not the principal defendants ¥ 
were operating a Willys-Knight automobile, which was in. © 
sured by defendant garnishee, or an Oldsmobile, which wag_ 
not covered by its policy. The court’s action in urging the” 
jury to further deliberate after two reports of inability to” 
agree was not error and the verdict a no cause of action 
was affirmed. (Gordon v. Samson et al., Mich. Supreme Ct) 
.. 703,219, 


Summary Judgments in Garnishment Proceedings.—After a 


demand by defendant garnishee for trial of the statutory 
issue, plaintiff sought a summary judgment under the sum-” 
mary judgment statute. The court erroneously ordered 
defendant, which objected to the entry of such judgment, 
to file an affidavit of merits. The summary judgment statute 
is not applicable and garnishment proceedings may not be © 
dismissed after a demand for trial of the statutory issue, © 
(Curby v. Mastenbrook et al., Mich. Supreme Ct.). . .{ 703,218, 7 


Misconduct of Jury.—Plaintiffs, father and son, recovered com. | 


pensation for personal injuries and property damage sus- © 
tained when the rear of a horse drawn vehicle was struck 
by defendants’ automobile. The court refused to set aside — 
verdicts in their favor because of alleged misconduct on the | 
part of jurors. (Thomas Caldwell v. Yeatman et al.; Bernard ~ 
Caldwell v. Same, N. H. Supreme Ct.).. .§ 703,211. 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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